Review of the small amount credit
contract laws

Interim report
December 2015



© Commonwealth of Australia 2015

ISBN 978-1-925220-79-7

This publication is available for your use under a Creative Commons Attribution 3.0
Australia licence, with the exception of the Commonwealth Coat of Arms, the Treasury logo,
photographs, images, signatures and where otherwise stated. The full licence terms are
available from http:/ /creativecommons.org/licenses/by/3.0/au/legalcode.

Use of Treasury material under a Creative Commons Attribution 3.0 Australia licence
requires you to attribute the work (but not in any way that suggests that the Treasury
endorses you or your use of the work).

Treasury material used ‘as supplied’.

Provided you have not modified or transformed Treasury material in any way including, for
example, by changing the Treasury text; calculating percentage changes; graphing or
charting data; or deriving new statistics from published Treasury statistics — then Treasury
prefers the following attribution:

Source: The Australian Government the Treasury.

Derivative material

If you have modified or transformed Treasury material, or derived new material from those
of the Treasury in any way, then Treasury prefers the following attribution:

Based on The Australian Government the Treasury data.

Use of the Coat of Arms

The terms under which the Coat of Arms can be used are set out on the It's an Honour
website (see www.itsanhonour.gov.au).

Other uses
Enquiries regarding this licence and any other use of this document are welcome at:

Manager

Communications

The Treasury

Langton Crescent

Parkes ACT 2600

Email: medialiaison@treasury.gov.au


http://creativecommons.org/licenses/by/3.0/au/deed.en
http://creativecommons.org/licenses/by/3.0/au/deed.en
http://creativecommons.org/licenses/by/3.0/au/legalcode
http://creativecommons.org/licenses/by/3.0/au/deed.en
http://www.itsanhonour.gov.au/
mailto:medialiaison@treasury.gov.au

CONTENTS

FOP@WOIA ...ttt cee e e e e eeeesasssesseseeesseessnsssssssssssssesssnnnssnssnssanans 1
BACKGIrOUNA 1O ThE TEVIEW ...ttt e e e e e e e e ennaeee s 1
CONSU OTION. et e e e e et e e e e e abe e e e eeabaeeeeeeaaeeeeansssseeeessaeeeeannes 1
SCOPE OF INTEMM FEIPOI ..ot eeeanree s 2
ODSEIVATONS.......ceeeeeeeeiieiiieiiiietieeeeeeeeeeeeeeeeeeeeeeeeeeeeeereaarsserasssssssssssssssssssssssssssssssnnnnnen 3
Chapter 1 — Overview and background.................crrrrrrcrrrrrrrrrnennnnennnnns 4
Chapter 2 — Responsible Lending obligations for SACCs ........cccccovvvnrreeeeeeennnne. 7
INTTOAUCTION L. e et e e et e e e e et e e e e e ae e e e e e aneeaeeesreeas 7
Chapter 3 — SACC PrOVISIONS .........cciiiiiiieititieeceeieeeeeeeeeereneceeeeeeeesssssssssssessssesssssnes 9
INTTOAUCTION <.ttt et et e et e e et e e e tb e e e abeeessaeesseeensseeessaeennns 9
REPEAT DOIMOWING ...ttt e et e e et e e e e e tta e e e e eaaa e e e e eaaaeaeeennreeas 9
D AU FEES . ittt et et e et e e tb e e et e e e sasee e tbeeaaaee e raeeenaaeanns 14
Anomalies arising from the small amount credit contracts CAp .....cccceeeveeecveeeciieeennee. 17
Chapter 4 — CONSUMET [@ASES ........ccoiiiiiiirreeceeeeeeeeeeeeettieeeeeeeeeeeeesnssssessseeessssssnes 20
INTTOAUCTION et e et e e e et e e e e e ta e e e e eeataeeeeeasaeeeeeanes 20
COP ON CONSUMET LSS cvvvveeeeeeeeeeiteeeee e eeeeeete e e e e e eecera e e e e e e e eesarraeeeeeeeeeeseaarraaeaeeees 22
Considerations for implementing a cap on costs for Ieases ......uuvvvvveeviieecciieecieeeiees 29
Yol cNeliie] (el o] o111 AR 34
EQrlY 1EMINQATION FEES ... e e 35
Appendix 1: Terms Of referenCe ... eee e e e eeeeaaaanaeees 38
Appendix 2: List of submissions received .............cooiiiiiiiriiiiiiiirrcc e 40
Appendix 3: Stakeholder roundtable altendees..............uuneiioiiiiiiiiiiinne. 42

Appendix 4: Glossary of abbreviations.............ccooriiiirie, 43



FOREWORD

BACKGROUND TO THE REVIEW

On 7 August 2015, the Government announced a review of the small amount credit contract
laws contained in the National Consumer Credit Protection Act 2009 (the Credit Act) and
comparable consumer leases.

The Government asked the Review Panel (the Panel) to examine and report on the
effectiveness of the law relating to small amount credit contracts (SACCs), and to make
recommendations on whether any of the provisions which apply to small amount credit
contracts should be extended to consumer leases. !

The terms of reference are at Appendix 1.

The Panel was initially asked to report to the Government by the end of 2015. To allow time
for additional consultation, the Minister for Small Business and Assistant Treasurer, the
Hon Kelly O'Dwyer MP, extended the Panel’s reporting date until the end of February 2016.

CONSULTATION

Submissions for the first round of consultations, based on the terms of reference, opened on
17 September 2015 and closed on 15 October 2015. More than 40 submissions were received.2
Refer to Appendix 2 for a list of public submissions received.

Four roundtables were held with interested stakeholders to gather information, seek
alternative perspectives and discuss policy issues in depth. The Panel also held bilateral
meetings with financial institutions, businesses, academics, consumer groups, regulators and
international bodies.

This consultation process is the primary source of information for the interim report.

The Panel would like to thank all stakeholders for their contribution to the consultation
process thus far.

The interim report sets out the Panel’s initial observations in key areas and canvasses
potential policy options. The interim report does not make recommendations nor does it
provide the final view of the Panel.

The interim report is an opportunity for stakeholders to comment on the observations and
options presented including whether they would be workable in practice and if one option is
likely to be more effective than another. This is an opportunity for stakeholders to provide
additional data and evidence to support alternative views. Further views are sought, along
with cost/benefit analyses, on these observations and options.

The responses to the interim report will be used, in addition to the submissions and feedback
already received, to formulate final recommendations.

1 Ms Danielle Press is the chair of the review. Mr Stephen Cavanagh and Ms Catherine Walter AM are the other
panel members.
2 Submissions are available on the Consumer Credit website http:/ /consumercredit.treasury.gov.au.
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During this second round of consultation, stakeholders are invited to provide targeted
submissions. Further stakeholder engagement will occur through invitation.

Submissions are requested by 22 January 2016. Submissions can be made by emailing
consumercredit@treasury.gov.au.

SCOPE OF INTERIM REPORT

The interim report does not cover all the issues that the Panel is required to consider. Instead,
the report focuses on the areas where further evidence would be helpful. The issues covered
in the interim report tend to be the matters where stakeholders had the broadest range of
views and which generated the most discussion following the release of the consultation

paper.
Each section of the interim report makes a number of observations including some which
focus on financial harm to consumers. These observations reflect the Panel’s current thinking
based on available evidence.

Reflecting the observations made, the interim report includes a range of possible policy
options and, in some cases, a preferred option. The preferred options are not the Panel’s
draft recommendations. They are presented to assist stakeholders to understand the Panel’s
current thinking and generate feedback. The Panel seeks supporting documentation from
stakeholders on the costs and benefits of these options.

The issues covered in the interim report are:

. responsible lending;

. repeat borrowing;

. SACCs default fees; and

. regulated consumer leases.

These primarily correspond to issues 1.2, 1.6 and 3 in the terms of reference.
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OBSERVATIONS

Observation 1

One of the key outcomes of regulation in the financial sector should be the facilitation of
consumers onto a path of financial inclusion rather than exclusion.

Observation 2

The responsible lending obligations do not appear sufficient to prevent financial harm to
consumers who use SACCs. Additional consumer protection specific to SACCs seems to be
required. ASIC enforcement of the responsible lending practices of SACC providers should
be a priority.

Observation 3

High levels of repeat borrowing appear to be causing consumers financial harm. The
structure of the SACC cap and industry costs appears to promote repeat borrowing and the
rebuttable presumptions do not appear to have limited repeat borrowing.

Observation 4

The limit on the amount that a SACC provider can recover in the event of default is an
important safeguard for consumers. However, in some circumstances, the fees charged on
default appear to be charged in a manner that significantly disadvantages vulnerable
consumers.

Observation 5

Some SACC providers do not appear to be giving consumers any benefit or discount when
they make early repayments or pay back the loan in full before the due date. These practices
may result from the SACC cap being based on a fee, rather than an interest rate.

Observation 6

The high cost of consumer leases appears to be causing consumers financial harm. While
there are technical differences between credit contracts and consumer leases, these
differences do not appear to justify consumer leases being excluded from the consumer
protection regulations that apply to other forms of finance under the Credit Act.

Observation 7

During consultation, stakeholders noted that a large proportion of the cost of consumer
leases can be attributed to add on products. There is little transparency regarding the nature
or cost of these services and the value that they provide to consumers. It may not be clear to
consumers that these features are available when they enter into a lease, or that they extend
beyond the statutory guarantee under the Australian Consumer Law.

Observation 8

If a cap were to be introduced on a restricted category of consumer lease, it should be
designed in a way that limits the risk of avoidance. Although extending a cap to all leases
and broadening the scope of the Credit Act to include indefinite term leases are matters
outside the terms of reference of the review, government may wish to consider the
implications for those leases outside the scope of this review.
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CHAPTER 1 — OVERVIEW AND BACKGROUND

Jurisdiction for the regulation of consumer credit was transferred from the states and
territories to the Commonwealth on 1 July 2010 with the commencement of the National
Consumer Credit Protection Act 2009 (Credit Act). Prior to this, states and territories regulated
consumer credit through the Uniform Consumer Credit Code (UCCC). Enhancements to the
Credit Act, which included specific provisions for SACCs, were enacted by the Consumer
Credit Legislation Amendment (Enhancements) Act 2012 (the Enhancements Act).

The terms of reference for the review require the Panel to consider:

. competition;

. fairness;

. innovation;

. efficiency;

. access to finance;

. regulatory compliance costs;
. consumer protection; and

. whether the laws relating to SACCs and consumer leases are appropriate for the
current economic climate and whether they will continue to meet Australia’s evolving
needs.

The Panel has also taken into account the objectives of the Enhancements Act which were to
reduce repeat borrowing and reduce the risk of regulatory arbitrage.? In relation to consumer
leases, the Enhancements Act also aimed to reduce the risk of regulatory arbitrage by
removing some of the regulatory differences between consumer leases and credit contracts.*

Observation 1

One of the key outcomes of regulation in the financial sector should be the facilitation of
consumers onto a path of financial inclusion rather than exclusion.

It is the Panel’s view that a key outcome of regulation is to facilitate financial inclusion. In
this context, regulation and consumer protection should enable consumers to access credit
that they can afford and place consumers on the road to financial inclusion over time.
Unaffordable finance that absorbs a large portion of a consumer’s income promotes financial
exclusion and can exacerbate the problems faced by vulnerable consumers.

3 Revised Explanatory Memorandum for the Consumer Credit Legislation Amendment (Enhancements)
Bill 2012 (Explanatory Memorandum), paras 4.7 to 4.8.

4 Revised Explanatory Memorandum for the Consumer Credit Legislation Amendment (Enhancements)
Bill 2012 (Explanatory Memorandum), paras 6.4 to 6.9.
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Cap on interest rates for credit contracts

Under the Credit Act, credit providers are only permitted to charge a maximum of
48 per cent interest on a credit contract.> Historically, it has been recognised that there are
benefits associated with preventing lenders from charging excessively high interest rates.

SACCs were granted a concession from the 48 per cent cap to reflect the high administration
costs relative to the sizes of the loans and the short period of time that lenders have to recoup
their costs.¢ Accordingly, instead of being bound by the 48 per cent cap, SACC providers are
able to charge a 20 per cent establishment fee and a 4 per cent per month ongoing fee that is
based on the initial amount borrowed. SACC providers are also required to comply with
limits on the total amount that can be recovered when a consumer defaults.

A different concession was introduced for medium amount credit contracts (MACCs), which
are credit contracts with values between $2,000 and $5,000. Providers of MACCs are subject
to the 48 per cent cap but are able to charge an additional one-off fee of $400.

The Panel has given consideration to the appropriateness of the concession from the
48 per cent cap in relation to SACCs and considers that a concession continues to be relevant.

The Panel has also considered whether consumer leases should be subject to a cap. Leases
are currently exempt from any cap. The case as to why consumer leases, that are in essence
credit contracts, should be excluded from a cap is not clear. This issue is discussed in greater
detail in the consumer leases chapter of the interim report.

SACC industry since the introduction of the Enhancements Act

During the course of consultations, a range of data and analysis providing perspectives on
the current state of the SACC industry was received. General perspectives from this data
indicate that:

. the SACC industry continues to grow in terms of the volume of funds advanced, the
number of SACCs and the number of customers;

—  evidence suggests that the SACC market is between $700 million to $1.2 billion in
terms of funds advanced per year and that between 500,000 to 1 million
consumers use SACCs each year;”

. while the volume of SACCs advanced has increased, the number of industry
participants has fallen, suggesting the sector has consolidated since the introduction of
the Enhancements Act;$

. more SACCs are being provided online instead of at bricks and mortar shopfronts as a
result of improvements in technology;® and

5 Schedule 1 of the National Consumer Credit Protection Act 2009, National Credit Code, section 32AA.

6 Revised Explanatory Memorandum for the Consumer Credit Legislation Amendment (Enhancements)
Bill 2012 (Explanatory Memorandum), para 5.34.

7 See CoreData in the NCPA’s submission, p.2 and Credit Corp’s submission, para 1.2.

8 ASIC data shows a reduction in licence numbers for lenders operating in this sector (from 1,208 in
December 2013 to 1,036 in December 2014) and a very small decrease in the number of new entrants
(68 licences granted in 2012-13 and 64 licences granted in 2013-14).

9 Digital Finance Analytics’ (DFA’s) survey results suggest that the percentage of SACCs transacted online is
around 44 per cent (see CALC’s submission, p.5.).

Page 5



Review of the small amount credit contract laws — Interim report

. SACC loans are generally for amounts of around $5001° and for periods of
approximately three months or less.1!

SACC borrower characteristics
The submissions provided an overview of the characteristics of SACC borrowers.

Evidence presented during the consultation process suggests that most SACC customers are
male.’2 Sole male households account for the largest portion of SACCs (53 per cent), followed
by family groups (32 per cent) and sole female households (15 per cent). Estimates for the
average age of a SACC consumer varied from mid-30s to early 40s.13

There are differences between the characteristics of consumers who use online-only lenders
and consumers who use SACCs that have a bricks and mortar presence. A higher proportion
of consumers who use online-only lenders are employed (around five employed consumers
to each unemployed consumer for online-only lenders compared to two employed
consumers for each unemployed consumer for lenders with a bricks and mortar presence).4

The difference in the characteristics of consumers who use online-only and bricks and mortar
lenders may reflect the lower willingness of online lenders to take on risk and the subsequent
higher rejection rates.’> It may also be harder to assess the credit worthiness of consumers
when the SACC provider does not meet the consumer in person.

Submissions differed regarding the average income of SACC consumers but generally the
income appears to be somewhat lower than the Australian average.l® That said, there
appears to have been an increase in the average income of SACC consumers since the
Enhancements Act was passed.?”

Further information on the following is requested:

1. Information on trends in the SACC and leasing industries including consumer characteristics.

10 NCPA'’s submission, p.4.
11 Credit Corp’s submission, para 1.4.
12 Appendix 2 of the Financial Rights Legal Centre’s submission, Digital Finance Analytics Report p.21.
13 NCPA’s submission, p.3 and Appendix 2 of the Financial Rights Legal Centre’s submission, Digital Finance
Analytics Report p.21.
14 RMIT’s submission, p.7.
15 RMIT’s submission, p.7.
16 See Credit Corp’s submission, p.15, Financial Rights Legal Centre’s submission, p.8, and ABS cat.no. 6302.0.
17 See RIS, p.13.
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CHAPTER 2 — RESPONSIBLE LENDING OBLIGATIONS FOR
SACCs

INTRODUCTION

The Credit Act includes responsible lending obligations that apply to all credit providers and
credit assistance providers. The responsible lending obligations require providers to make
reasonable inquiries about the consumer’s financial situation, requirements and objectives.
The obligations prohibit providers from offering a credit contract to a consumer if the credit
contract is unsuitable. A loan is not suitable if it fails to meet the consumer’s requirements
and objectives or the consumer does not have the capacity to repay the loan without
experiencing substantial hardship.18

There are also specific SACC obligations that supplement the responsible lending obligations
including;:

. a requirement to obtain and consider a consumer’s bank account statements;

. a rebuttable presumption that a loan is unsuitable where the consumer is in default
under another SACC or has held two or more other SACCs in the past 90 days; and

. specific protection for consumers who receive 50 per cent or more of their income from
Centrelink.

Preliminary Assessment
Observation 2

The responsible lending obligations do not appear sufficient to prevent financial harm to
consumers who use SACCs. Additional consumer protection specific to SACCs seems to be
required. ASIC enforcement of the responsible lending practices of SACC providers should
be a priority.

Several stakeholders suggested that there was no need to address repeat borrowing as
financial harm to consumers could be prevented by relying on the responsible lending
obligations.

However, the evidence appears to suggest that reliance on responsible lending obligations
alone is not sufficient:

. ASIC’s Report 42620 found that rates of compliance with the responsible lending
obligations are low;? and

. some stakeholders noted that it can be difficult to understand and comply with the
responsible lending obligations as they are abstract and highly principle-based. The

18 Regulatory Guide 209: Responsible lending conduct, available at:
download.asic.gov.au/media/2243019/rg209-published-5-november-2014.pdf.

19 NCPA'’s submission p.18.

20 ASIC’s Report 426 ‘Payday lenders and the new small amount lending provisions” (ASIC Report 426).

21 See p.38 of CALC’s submissions where it noted ‘ASIC’s payday lending report provides evidence that a large
number of payday lenders are not currently meeting the requirements to make a suitability assessment. This
finding accords with our casework experience’.
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Credit and Investment Ombudsman (CIO) noted, in relation, to one responsible lending
obligation:

[i]t is the observation of CIO that the lending staff of SACC lenders appear to have difficulty
with the concept...[T]he training material and operational guidance manuals of some SACC
lenders that CIO has seen during its investigations do not appear to either address this issue
adequately or do so in inappropriate ways.2?

Academics have also noted that the reliance on responsible lending obligations is not in itself
sufficient.?

ASIC has observed inconsistent compliance with the responsible lending obligations in many
market sectors including interest-only home loans provided by authorised deposit-taking
institutions.2* However, compliance with the responsible lending obligations in the SACC
industry appears to be particularly inconsistent. Complaints about responsible lending and
unjustness make up 18.4 per cent of all complaints about SACC lenders received by the CIO.
This is more than three times the number of responsible lending complaints received about
providers in other sectors.?

In its submission, ASIC provided evidence that rates of compliance with principle-based
obligations, such as the responsible lending obligations, tend to be lower. ASIC argued for
bright line tests to be used wherever possible:

[Olur view is that a ‘bright-line test’ or objective rule would be a better way of preventing
debt spirals... [O]ur experience to date has been that there have been fewer compliance issues
in this area with objective, ‘bright line’ requirements.2

The specific obligations for SACCs were introduced because there was a recognition that the
responsible lending obligations were not in themselves sufficient to protect consumers in this
market. In many cases, the responsible lending obligations were complemented with bright
line requirements. For example, the responsible lending requirement to obtain information
about a consumer’s financial situation was supplemented by an explicit requirement to
obtain and consider 90 days of bank statements. While evidence appears to suggest that
SACC providers collect 90 days of bank statements, it is less clear that they are being fully
considered when assessing a borrower’s capacity to repay the SACC.?”

22 CIO’s submission, p.5.

23 E.g., E. Meade noted, ‘it is naive to assume that the adoption of a single strategy such as responsible lending
could solve what is an age-old problem of borrower abuse by lenders’ (Responsible lending: Irresponsible
lending of consumer credit in New Zealand?, available at: www.otago.ac.nz/law/
research/journals/otago043940.pdf, p.58.)

24 ASIC Report 445: Review of interest-only home loans (August 2015).

25 CIO’s submission, p.5.

26 ASIC’s submission, p.20.

27 ASIC report 426, p.8.
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CHAPTER 3 — SACC PROVISIONS

INTRODUCTION

The overall objectives of the SACC provisions of the Credit Act are to:
. assist consumers to have a greater degree of social and financial inclusion; and

. mitigate the particular risks associated with short term credit (and to do so in a way
that minimises the risk of avoidance).

In relation to the risks that the SACC provisions seek to mitigate, the 2011 Regulation Impact
Statement noted that consumers can be charged costs that, given their financial position,
create a risk of:

. a debt spiral where an increasing percentage of the consumer’s income is used to meet
repayments under a contract; and

. an ongoing cycle of disadvantage that reduces the potential for financial and social
inclusion. 28

The SACC provisions include two key requirements that were intended to mitigate these
risks, namely, the cap on costs and the rebuttable presumption that a SACC is unsuitable
where the consumer has had two or more SACCs in the past 90 days.

REPEAT BORROWING

Preliminary Assessment
Observation 3

High levels of repeat borrowing appear to be causing consumers financial harm. The
structure of the SACC cap and industry costs appears to promote repeat borrowing and the
rebuttable presumptions do not appear to have limited repeat borrowing.

How prevalent is repeat borrowing?

The high levels of repeat borrowing present in Australia may suggest that the rebuttable
presumptions have largely failed to achieve their objective.

Based on the evidence provided during the consultation process, it appears the repeat use of
SACCs with terms of up to 90 days is common practice in Australia. Evidence from
submissions includes:

. Research by Digital Finance Analytics (DFA) that indicates that the average number of
SACCs taken out by borrowers during the 12 month period to 20 July 2015 was 3.64, an
increase from 2.50 in 2010. DFA also found that 30 per cent of households, with
customers who had a SACC, had more than one SACC concurrently.?

28 The Regulation of Short Term Small Amount Finance, Regulation Impact Statement, June 2011.
29 CALC's submission, p.15.
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. One large provider provided evidence that 64 per cent of applications they received
were from borrowers who had at least one other SACC in the previous 90 days and
85 per cent of those SACCs were for terms of less than 90 days. Five per cent of the
applications were from borrowers who had 10 or more SACCs in the past 90 days.3

. The NCPA'’s CoreData survey found that around 80 per cent of lenders answered yes to
the following question, ‘In each quarter, did you provide SACC loans to customers who
have had two or more SACCs in the previous 90 days? The NCPA submission also
notes that in around 7 per cent of cases, an individual was advanced credit when they
already had an active SACC (that is, they had concurrent SACCs).3!

. ASIC found that 54 per cent of SACCs reviewed triggered the multiple loan
presumption. Of the 13 lenders selected for ASIC’s survey, only one maintained files
that contained evidence on how the presumptions had been rebutted.32

The proportion of consumers with multiple SACCs has increased in recent years. DFA’s
research showed that 12.6 per cent of consumers had more than one SACC in 2010 but by
2015 this figure had increased to 29.4 per cent of consumers.33

Repeat use of SACCs appears common in other countries. A report by the United Kingdom
(UK) Competition and Markets Authority found that around three-quarters of consumers
take out more than one loan in a year and that on average a consumer takes out around
six loans per year.3 The UK report found that repeat borrowing typically accounts for a large
proportion of lenders” business — 80 per cent of all high-cost short-term credit contracts in
2012 were made to consumers who had previously borrowed from the same lender.

In the United States (US), a study by the Federal Reserve Bank of Kansas City noted that:

Although payday loans are marketed as short-term credit vehicles to help bridge the gap
between now and the next payday, a substantial portion of borrowers remain in payday debt
across several pay periods.®

The US study found that a lender’s profitability was dependent on repeat borrowing.
Why do lenders engage in repeat borrowing?

Repeat borrowing appears to enhance the economic returns for SACC providers and some
business models appear to reflect this.

Discussions with stakeholders suggest that:

. The average acquisition cost for a successful customer is around $200 with about
two-thirds of this cost relating to advertising. The acquisition cost also reflects:

—  other administration costs including verifying a customer’s identity and
complying with the legislative requirements; and

30 Credit Corp’s submission, p.49.

31 NCPA’s submission, p.15.

32 ASIC Report 426, p.11-13.

33 DFA quoted in Good Shepherd Microfinance’s submission, p.11.

34 2015, ‘Payday lending Market Investigation Final Report’, Competition and Markets Authority p.5.

35 See, Robert DeYoung and Ronnie K. Phillips, ‘Payday loan pricing’ Federal Reserve Bank of Kansas City, p.7.
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—  the relatively high rejection rates of applicants, with extensive advertising
encouraging individuals for whom a SACC is unsuitable to apply for credit.

. The cost of providing a returning customer with a subsequent SACC is significantly
lower than the cost of providing a SACC to a new customer, given that customer has
already been acquired.

Currently, the 20 per cent cap on establishment fees applies to all SACCs irrespective of
whether the SACC is for a new or a returning customer. That is, the current cap does not
recognise the difference in the upfront cost of providing a new loan compared to a
subsequent loan. Evidence suggests that:

. The maximum establishment fee appears not to cover the cost of acquiring a new
customer for the majority of SACCs. As a result, the first SACC issued to a customer is
not profitable for some providers and they need consumers to borrow SACCs
repeatedly to recoup the acquisition cost and generate positive returns.

. Profit margins on the second, third and fourth SACC appear significantly higher than
the profit margin on the first SACC. This would make repeat borrowing attractive to all
lenders even if they are able to make a profit on the first SACC.

Repeat borrowing may be attractive to lenders because, in comparison to a larger loan over a
longer time period, the lender’s capital is at risk for a shorter period of time when a customer
borrows small amounts repeatedly. Thus, five $200 loans with a term of one month are likely
to be less risky than a five-month $1,000 loan. Having less capital at risk also means that
lenders may be less prudent when providing credit.

Many SACC providers appear to take the view that repeat customers are less of a credit risk
than new customers. For example, Speedy Money’s website states:

It is not uncommon for payday loan customers to be repeat customers. Lenders become more
comfortable providing payday loans to repeat customers who have established a record of
repayment.36

What is the harm of repeat borrowing?

SACCs can be useful for consumers when they are used as an emergency source of funding
for one-off expenses. While the cost of SACCs are high relative to alternate sources of
finance, in an emergency situation, such as a car break down, the benefits of having access to
credit can outweigh the relatively high cost of SACCs provided the consumer can afford the
SACC. The NCPA provided the following explanation for when consumers should use a
SACC on its website.

They [SACCs] are designed to help meet unexpected expenses and are a convenient and
economical way to manage a temporary cash flow problem such as an unexpected car repair
bill, car registration, school fees, utility bill, etc. It is important to remember that these loans
are only for short term emergencies and are not suited for long-term or continuing financial
needs.3”

However, repeat borrowing can put some consumers on a path to financial exclusion. When
a consumer takes out more than one SACC, the repayments consume a greater portion of the

36 Speedy Money, ‘Repeat payday loan customers’, available at: www.speedymoney.com.au/Payday-Loan.
37 NPCA'’s website, www.ncpa.net.au/consumer-info/.
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consumer’s income and can become increasingly unaffordable. With a large portion of
income being used to cover repayments, more credit may be needed to cover living expenses
inhibiting the consumer’s capacity to improve their financial situation over time.

Several submissions recognised that the repeat use of SACCs can lead to unmanageable debt
and debt spirals. This view is also supported by academic literature.3

During consultation, one stakeholder provided evidence which demonstrated that
97 per cent of consumers with only one SACC spend less than 20 per cent of their income on
repayments. However, once a consumer has three or more SACCs within 90 days, they are
more likely to be spending more than 20 percent of their income on repayments.
For example, 34 per cent of consumers with four SACCs and 48 per cent of consumers with
five SACCs were spending more than 20 per cent of their income in repayments.4

The rebuttable presumptions that a SACC is unsuitable where the consumer has had two or
more SACCs in the past 90 days or is in default under another SACC, were designed to limit
repeat borrowing while allowing consumers access to short term credit where they were able
to afford it and it was not unsuitable.

However, repeat borrowing appears to remain prevalent and the presumptions seem to be
failing to counteract the strong incentives for consumers to seek, and SACC providers to
offer, repeat loans.

Taking further action to reduce repeat borrowing may create regulatory incentives to align
lending practices with affordable loans to the most vulnerable. Lenders would likely respond
by extending the maturity of the loans, with evidence presented during consultations
suggesting that longer term credit is more affordable relative to repeat use of shorter term
loans.4

Policy options for consultation
Option 1

Reduce the establishment fee for subsequent loans for a returning customer from 20 per cent
to 10 per cent.

The cap on establishment fees does not appear to align with the actual expenses incurred by
lenders. Several stakeholders noted that there is a lack of competition on price in the
industry, with most SACC providers charging the maximum amount of establishment fees
for subsequent loans even though the fee does not reflect the actual costs.*2

This is of concern for two reasons. First, it creates a strong incentive for SACC providers to
encourage repeat borrowing because subsequent loans are more profitable than the first
loan.

Second, the rationale for granting SACC providers a concession from the 48 per cent cap
breaks down for subsequent loans. At the time the caps were introduced, the concessionary
treatment for SACCs was justified on the grounds that SACC providers had high upfront

38 See, e.g., CALC’s submission, p.15.
39 For example, Ali et. al., “The politics of payday lending regulation in Australia’, Monash University Law
Review, 2013, p.15.
40 Credit Corp’s submission, pp.16 and 51.
41 See Credit Corp’s submission, p.4.
42 CALC’s submission, p.7 and Credit Corp’s submission, para 6.2.
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administrative costs. However, this argument does not hold for subsequent loans as the
upfront administrative costs are significantly lower.

Lowering the permitted establishment fee for subsequent loans could resolve the
misalignment between the maximum establishment fees and the actual costs incurred.

The advantages of this policy option are that it ensures that the establishment fees more
closely align with the actual costs incurred, and it reduces the incentive for a SACC provider
to encourage consumers to take out another SACC.

Given the harm associated with loan repayments absorbing a high portion of a SACC
borrower’s income, the Panel considers that increasing the establishment fee on initial loans
from 20 per cent is likely to cause significant consumer detriment and is not a viable option.

Option 1 is not in itself sufficient to deter repeat borrowing because SACC providers would
still have an incentive to offer repeat loans to returning consumers. Accordingly, it is
proposed to combine option 1 with another policy option, either option 2 or option 3.

Option 2

Replace the rebuttable presumption that a SACC is unsuitable if a consumer has had two or
more SACCs in 90 days, with a bright line test banning the provision of SACCs to consumers
who have had two or more SACCs in the past 90 days.

The evidence presented during consultation appears to indicate that:*3

. it is very common for the repeat borrowing rebuttable presumption to be triggered;

. the repeat borrowing rebuttable presumption is generally rebutted with limited
evidence as to why the presumption has been rebutted;

. the regulatory costs of properly considering whether to rebut the presumption are high;
and
. SACCs provided to consumers who trigger the rebuttable presumption tend to become

unaffordable.44

Replacing the rebuttable presumption with a bright line test would significantly reduce the
incidence of repeat borrowing and would be easier for industry to comply with. However, in
some instances, it may result in consumers taking out larger loans.

Option 3

Extend the protected earnings amount for Centrelink recipients, where total SACC
repayments cannot exceed 20 per cent of gross income, to all consumers and lower the
protected earnings amount to no more than 10 per cent of net income.

Repeat borrowing appears to lead to a situation where SACC repayments consume an
increasingly larger portion of a borrower’s income over time.

Capping SACC repayments as a proportion of income would limit the possibility of a debt
spiral occurring. Capping SACC repayments as a proportion of income would also have a

43 See above discussion of observation 1.
44 See Credit Corp’s submission, p.51 for statistics.
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greater impact on the more vulnerable as the cap is less likely to be binding on persons with
higher incomes.

SACC repayments that consume more than 10 per cent of income have the potential to be
unaffordable for low income earners and exacerbate financial exclusion.

The cap should apply to a consumer’s net income (that is, income after tax), rather than their
gross income, as this is the amount of income that a consumer actually receives to spend
each period. The current protected earnings amount is based on a consumer’s gross income,
however, given that a person who receives 50 per cent or more of their income from
Centrelink pay very little or no income tax, the concept of net income or gross income has
been less relevant up until now.

It is also simpler for lenders to determine a consumer’s net income as this is what appears in
their bank statements.

To be effective, the cap would need to apply to all SACC repayments at a given point in time.
For example, if the cap was set at 10 per cent of income and a person had a SACC which
consumed 6 per cent of their income, they would only be able to access another SACC with
repayments equal to 4 per cent of income.

If a similar income cap was introduced on consumer lease repayments to promote financial
inclusion, the cap would likely need to cover both SACC and lease repayments.

DEFAULT FEES

The Credit Act allows SACC providers to impose fees or charges payable in the event of
default. Default fees can be charged in addition to the establishment fee and monthly fee.
However, the maximum amount recoverable by the SACC provider in relation to a default is
limited to twice the adjusted credit amount (the amount the consumer receives in the hand)
of the contract. This maximum amount recoverable is inclusive of all repayments made and
other fees charged.*

45 National Credit Code, subsection 39B(1).
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The Credit Act does not regulate:

. the rate at which fees can be charged;

¢ the types of fees which can be charged; or
. how a SACC provider recovers the funds.

The Credit Act does not define the word ‘default’ but generally SACC providers appear to
interpret a consumer as being in default if a single payment is late (even by a day).

Preliminary Assessment
Observation 4

The limit on the amount that a SACC provider can recover in the event of default is an
important safeguard for consumers. However, in some circumstances, the fees charged on
default appear to be charged in a manner that significantly disadvantages vulnerable
consumers.

The The cap on default fees is an important safeguard to protect consumers. High default
fees can contribute to debt spirals and repeat borrowing. This is because the amount the
consumer has to repay is higher, reducing the consumer’s surplus and increasing the need
for a subsequent loan to meet the consequent shortfall in income.

Some submissions expressed concern at the way default fees are charged within the default
cap. Submissions noted that some SACC providers, in charging default fees:

. seek to maximise their return;

. charge fees at levels that do not appear to reflect the actual costs incurred by the SACC
provider; and/or

. unnecessarily increase the cost to the consumer given that the consumer may ultimately
repay the loan.

While submissions generally noted that there are a relatively low number of borrowers
formally in default, evidence also appears to suggest that a large number of consumers are
entering into arrears but repaying the loan before formally entering default.4¢ This could be a
reflection of consumers’ anxiety that a formal SACC default would mean they could no
longer access conventional credit of any kind.

Defaults fees charged by SACC providers appear to range in amount and type (noting that
not all SACC providers charge each fee):

. dishonour, missed/late payment fees from $10-$59;
. default notices or letters from $10 each;
. periodic default/arrears fees, for example, $5 a day while in default or $30 a week; and

. collection fees from $47 — $50.

46 Financial Rights Legal Centre Submission, Appendix 2, Digital Finance Analytics Analysis page 20.
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Several consumer groups raised concerns about the impact of default fees. These included:
. The Consumer Action Law Centre:

A number of lenders charge significant and, sometimes, multiple fees for default. There may also
be charges associated with enforcement. These fees appear to outweigh the actual costs incurred
by the lender.

Given inconsistent practices in this area, and the lack of competition in the sector generally,
there is a case for regulating these fees further.

. Care Inc (this submission included a case study on default fees):

... we consider the current regime does not provide adequate protection to consumers in respect
of default fees and from our casework we have observed numerous clients being charged large
amounts of default fees per month on small amount credit contracts.

. The Consumer Credit Legal Service (WA) Inc:

Another concern is that when default charges are combined with monthly rate charges,
consumers are often still required to pay large fees, making it extremely difficult for consumers
to repay their loan in the required time period. This in turn causes many consumers to roll over
their loan into another loan, initiating a financially damaging debt spiral.

Policy options for consultation
Option 4

Introduce a default window, where no default fees can be charged until the consumer has
missed a payment by one payment cycle.

During consultation, stakeholders noted that some SACC providers began charging default
fees when a consumer misses a payment by one day. This means that some consumers, who
may intend to pay but are inadvertently late, are required to pay default fees. Charging
default fees from the day after payment is due allows SACC providers to quickly reach the
maximum default fees.

Option 4 would address this problem by allowing a window during which a consumer could
remedy the default without incurring charges other than the permitted 4 per cent monthly
fee. For example, if the contract required the consumer to make fortnightly repayments and
the consumer missed a payment that was due on 14 November, the SACC provider would
not be permitted to charge a default fee until 28 November.

Option 4 also acknowledges that the SACC provider’s losses and costs resulting from a
consumer’s default are likely to increase the longer the default continues.

However, implementing option 4 would mean that any steps taken by the SACC provider to
remedy the default during the no default fee window would not be recoverable.

Option 4 may be more effective if it is combined with a periodic cap which caps the amount
that can charged in a given period of time. If there is no periodic cap, SACC providers would
be able to avoid the effect of option 4 by increasing the default fees charged after the first
payment cycle.
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Option 5

Maintain the current maximum amount recoverable for default of a SACC but introduce a
supplementary cap to limit how quickly fees can be charged (for example, $10 per week).

Option 5 limits the rate at which default fees can be charged. It does not specify the action
SACC providers can take. Option 5 may encourage SACC providers to take steps which are
more effective in having a default remedied. The intent of the supplementary cap would be
to set it at a level that is equal to the reasonable costs of recovery.

The periodic cap would be set at a level which enables SACC providers to recover reasonable
costs. Automated technology has significantly reduced the cost of identifying which
consumers are in default and of taking remedial action (for example, by automatically
sending a text).

Option 6
Cap default fees as a percentage of the amount outstanding on the SACC.

Option 6 takes into account that the loss to the SACC provider on default is linked with the
amount outstanding and that the consumer should be able to have some benefit afforded to
them based on the repayments they have made.

Many of the costs incurred by lenders as a result of default appear to be fixed in nature (for
example, the costs associated with contacting the consumer). Depending on the amount of
credit outstanding, linking the default cap to the amount of credit outstanding could result in
situations where the default cap is well below or above these fixed costs.

ANOMALIES ARISING FROM THE SMALL AMOUNT CREDIT CONTRACTS
CAP

Under the Credit Act, SACC providers are subject to a cap on fees where they can charge a
20 per cent upfront fee and a 4 per cent per month ongoing fee. Submissions identified that
SACC providers appear to be engaging in two practices that are financially disadvantageous
to consumers:4”

. the use of two-tier repayment amounts over the term of the contract (often referred to
as fee-splitting), with the debt largely repaid in the early months of the contract, and
nominal payments in the later months (to maximise both fee revenue and the rate at
which capital is repaid); and

47 See, e.g., Min-It Software’s submission, p.23.
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. charging monthly fees in a way that allows the lender to earn all the fees outstanding
even if the SACC is repaid early.

Preliminary Assessment
Observation 5

Some SACC providers do not appear to be giving consumers any benefit or discount when
they make early repayments or pay back the loan in full before the due date. These practices
may result from the SACC cap being based on a fee, rather than an interest rate.

Under the SACC concession the monthly fee revenue replaces the interest payable under a
credit contract. A monthly fee allows lenders a higher return than an interest rate cap
because the monthly fee is not based on the diminishing balance of the loan as is the case for
interest.

The effect of the monthly cap is that SACC providers do not have to give the consumer a
discount for early payment. This appears inconsistent with the policy intent of the monthly
cap on fees and it would not be the case if there was an interest rate cap.*

Further, the two-tier repayment model is inconsistent with the policy of promoting
long-term contracts with lower repayments. Under the two-tier repayment model, longer
term contracts still have an initial period of relatively high repayments. This forces
consumers to commit a higher percentage of their income to repayments in the initial period
and increases the risk of repeat borrowing.

Policy options for consultation
Option 7

Provide SACC consumers with a benefit for early repayment by specifying the reduction in
payment that would arise from early repayment of a SACC (whether in full or in part).

Option 7 ensures that consumers receive a benefit from early repayment by specifying a
formula or principle for determining the amount owed by consumers who make higher
repayments in the early period of the contract or pay the SACC out early.

Examples of the approach that could be taken are:

. apply a discount to the monthly fees that could be charged according to the amount
that was repaid, such as providing that the amount of the monthly fee reduces once
50 per cent or 75 per cent of the amount borrowed has been repaid;

. base the 4 per cent monthly fee on a declining balance; and

. in relation to situations where the consumer pays out a loan early — provide that fees
can only be charged on a monthly basis, so that the consumer is not liable to pay the
4 per cent fee in respect of any outstanding months after they have repaid the
outstanding balance.

Any such formula would need to balance the outcomes for the consumer and the lender and
should be simple to apply. It would also need to assess the impact on loan term (for example,

48 Section 28 of the National Credit Code states that interest is paid on a diminishing balance.
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a reduction in the amount of the fees that could be charged once 50 per cent of the amount
borrowed has been repaid is likely to encourage shorter-term loans).

This option would prevent the situation where a SACC is largely repaid in the early months
of the contract, with nominal payments in the later months (to maximise both fee revenue
and the rate at which capital is repaid).
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CHAPTER 4 — CONSUMER LEASES

INTRODUCTION

The Australian consumer leasing industry provides consumers with access to a range of
household and electronic goods. Consumer leases allow consumers to lease an item (for
example, a fridge), with ownership resting with the provider of the lease, until the term of
the lease finishes or the item is returned to the lessor.

The terms of reference require the review to consider whether any of the provisions in the
Credit Act that apply to SACCs should be extended to regulated consumer leases. As
outlined in the media release announcing the establishment of the review, while the
consumer base for SACCs and regulated consumer leases are similar, many of the regulatory
requirements for SACCs do not apply to consumer leases.*

Definition of a consumer lease in the Credit Act

The majority of consumer leases (leases primarily for personal purposes, as opposed to
business leases) are regulated under the national credit regime.

The Credit Act uses a definition of ‘consumer lease’ that is based on the form of the contract
(whether or not the consumer has a right or obligation to purchase the good) rather than the
substance of the contract.

In summary, a consumer lease is only regulated by Part 11 of the National Credit Code if:
. the consumer does not have a right or obligation to purchase the good;

. the amount payable under the lease exceeds the cash price of the leased good;

. the lease term is for a defined period and is for a term longer than four months; or

. the lease is not an employment related lease (such as a novated lease or a lease paid via
a salary sacrifice arrangement).

Consistent with other credit providers, providers of regulated leases must meet the
requirements in the Credit Act including licensing, responsible lending and external dispute
resolution scheme membership.

Other legislative requirements also apply including regulation of the form of the lease, the
information that must be disclosed in the lease and an obligation on the lessor to provide a
periodic statement of account or to arrange for statements to be provided at the request of
the lessee.

However, consumer leases are not subject to the maximum caps that apply to credit
contracts. As discussed previously, general credit contracts are subject to a 48 per cent cap
(including fees and charges), although more generous caps apply to certain classes of
products, such as SACCs, in recognition of their short term nature.

49 See Media Release, ‘Review of the Small Amount Credit Contract Laws’, the Hon Josh Frydenberg MP,
7 August 2015.
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Consumer lease industry since the introduction of the Enhancements Act

It is estimated that the consumer lease industry will have revenues of $593 million in
2015-16, generating profits of $113 million. With 485 businesses offering home appliance
rental services, industry concentration is medium; Thorn Group Limited (23.6 per cent) and
Mr Rental (11.5 per cent) have the largest share of this market.5

Based on the latest ABS data, IBISWorld estimates that consumers aged under 24 years will
account for 20.5 per cent of industry revenue in 2015-16, with consumers aged 35-44 years
accounting for 20.9 per cent.5!

The industry rents out a range of home appliances to consumers including kitchen, laundry,
electrical, home entertainment (including gaming consoles) and other appliances. The
industry also appears to generate revenue from the sale of home appliances at the end of the
rental agreement periods.>2

There seems to be three distinct business models in the lease market:

. lessors with shopfronts (including national and single-store operators) who incur costs
from having a range of goods available for immediate lease;

. lessors who provide leases through a third party retailer and where the lease competes
with other finance options (for example, interest free credit cards); and

. lessors who have no shopfront who purchase goods from a retailer and market their
products through catalogues, websites and by word of mouth.

The 2011 Regulation Impact Statement, ‘The Regulation of Short Term, Small Amount
Finance’, found that some retail outlets offer both leases and credit contracts and, therefore,
cater to consumers who can access mainstream products. As such, lessors who provide
leases through a third party retailer tend to be under more competitive pressure because
their consumers have a broader range of finance options available (including paying for the
goods outright).

Many consumer lease contracts appear to be designed in a way that effectively gives the
consumer a right or obligation to own the good, or equivalent good, at the end of the lease
without meeting the legal definition of a credit contract. This structure seeks to give the
consumer the benefit of owning the good at the end of the lease, without meeting the
definition of a credit contract, which would result in the lease being bound by the 48 per cent
cap.

Consumer lease customer characteristics

It is recognised that the customers using leases can be varied. However, the consumers of
concern are those that are on low incomes.

There is a high level of use of leases of low-value household goods by consumers who are in
receipt of income from government benefits. The Report of the independent review of Centrepay
found that, as at March 2013, Centrelink recipients had approximately 118,700 consumer

50 IBISWorld Industry Report OD5467: Home Appliance Rental in Australia (August 2015), p.3.
51 IBISWorld Industry Report OD5467: Home Appliance Rental in Australia (August 2015), p.5.
52 IBISWorld Industry Report OD5467: Home Appliance Rental in Australia (August 2015), p.11.
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leases for household goods, with an average fortnightly lease repayment of just under $76.5
The total payments under these leases in 2013 were expected to exceed $200 million.

It appears that a subset of the customer base for consumer leases is similar to that of SACCs,
with substantial levels of use by low-income consumers.

CAP ON CONSUMER LEASES

Observation 6

The high cost of consumer leases appears to be causing consumers financial harm. While
there are technical differences between credit contracts and consumer leases, these
differences do not appear to justify consumer leases being excluded from the consumer
protection regulations that apply to other forms of finance under the Credit Act.

The majority of comments provided during the consultation process can be summarised into
two perspectives.

. Perspective 1 — Consumer leases are causing similar financial harm to SACCs and,
therefore, the relevant consumer protection that applies to SACCs should be extended
to leases.

. Perspective 2 — Consumer leases are functionally different to credit contracts,

including SACCs, and should not be regulated in the same way.

It is noted that these perspectives are not necessarily inconsistent. Even if consumer leases
are functionally different to credit contracts, this does not automatically lead to a conclusion
that consumers should not be provided with similar protection under both leases and credit
contracts.

The operation of consumer leases is tested not only against their similarities or differences
with SACCs or other credit contracts, but also against the nature of the customer base, the
harm arising from leases, and the risks arising from the structure and operation of consumer
leases.

Perspective 1 — Consumer leases are causing financial harm
High cost of leases

Evidence suggests that the costs of a consumer lease are high and consumers often pay
several times the price of the good. Consumer groups provided several case studies of
consumers paying four or five times the price of the goods, for example, one consumer paid
$3,552 in lease repayments for a television set which retailed for $599, while another
consumer paid $2,950 in lease repayments for a standard mobile phone.5

Several submissions® noted that, on a fortnightly basis, consumer leases may be a relatively
affordable option but that over the term of the lease, leases tend to be the most expensive
way for a consumer to acquire the good. As most consumers only consider the fortnightly

53 Report to the Secretary of the Department of Human Services, Australian Government, June 2013, available at
www.humanservices.gov.au/corporate/publications-and-resources/centrepay-review/ .
54 Uniting Communities” submission, p.9 and Good Shepherd Microfinance’s submission, p.19.
55 See RMIT’s submission, p.4.
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repayments, consumer lease providers have little incentive to reduce the total cost of the
lease payments.

ASIC’s 2015 report found that lessors were charging amounts equivalent to interest rates
ranging from 292 per cent to 884 per cent.’ It is noted that a number of submissions
criticised the ASIC report as being unrepresentative of the industry, and that the reported
findings only addressed the costs charged by two lessors in remote Australia.

It is accepted that some larger lessors set lease repayments at lower levels. For example, a
large provider’s average pricing across its entire portfolio (which consists of a significant
percentage of leases with terms of more than one year) equates to a multiple of 2.6 times the
manufacturer’s recommended retail price.>” This is consistent with the ASIC report, which
also found that leases for a broad range of household goods were readily available with lease
repayment of less than $24 a fortnight.>

Given that low-cost leases are available, there is a question as to whether the range in prices
in the ASIC Report may be due to a lack of competition on cost. This may be a result of the
high level of use of consumer leases by Centrelink recipients who may be unable to access
other sources of finance or may self-exclude (and assume they would not be able to obtain
cheaper finance when this is not in fact the case).

The inference that consumers are being charged more because of a lack of bargaining power
is supported by findings in the ASIC Report that Centrelink recipients are charged more than
other consumers. For example, consumers on a two-year lease were charged between
$60 and $80 per fortnight for a $500 television set (total cost of between $3,120 and $4,160). At
the time, the television set was advertised as being available for $13.95 per week for a
36 month term (total cost of $2,176.20).5 The outcome, in respect of these two lessors, was
that Centrelink recipients were charged significantly higher costs, particularly when taking
into account the differing terms (it would be expected that a 36 month lease would have a
higher overall cost than a 24 month lease).

The extent to which high prices and price discrimination is occurring is unknown. However,
where this conduct does occur the financial impact on low-income consumers affected will
be significant. For example, in the examples referred to above Centrelink recipients were
paying nearly $1,000 to $2,000 more than the advertised price. It is of concern that Centrelink
recipients, who are generally the least able to afford high cost leases, are being charged more
than other consumers.

It may also be the case that some lessors have increased their charges since 2011, which
would also be consistent with pricing that is unconstrained by competition. The examples
provided in the 2011 Regulation Impact Statement referred to high-cost leases as having
effective interest rates of 190 per cent, much lower than the rates cited in the ASIC report.*
By way of comparison, during this same period (September 2011 to September 2015), major
household appliances and furniture prices fell by around 4 and 2 per cent respectively.6!

In summary, evidence suggests that some lessors are charging lease repayments that are very
high and that low-income consumers are paying more in some instances. These findings tend

56 ASIC’s Report 447, Table 7.
57 Thorn’s submission, p.19.
58 ASIC’s Report 447, Table 3.
59 ASIC Report 447, para. 61.
60 Regulation Impact Statement: Phase two of the National Consumer Credit Reforms Consumer Leases and
Enhancements to the National Credit Code June 2011.
61 ABS Cat.no. 6401.0, Table 7, Australia.
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to suggest that the lease market is characterised by limited competition on prices, and that
consumer behaviour and purchasing decisions are insufficient to impose cost discipline on
all lessors.

Evidence also suggests that some lessors may engage in price discrimination where the cost
for the same good varies between customers. For example, on a two-year lease, consumers
were charged between $60 and $80 per fortnight for a $500 television set (total cost of
between $3,120 and $4,160). At the same time, the television set was advertised as being
available for $13.95 per week for a 36 month term (total cost of $2,176.20).

Lease payments consume a high proportion of income

For Centrelink recipients and low-income consumers, the higher the percentage of income a
consumer spends on meeting lease repayments the greater the risk they will have difficulty
meeting their other living expenses, default on other commitments or find it harder to save.
It follows that leases may foster financial exclusion where the lease repayments absorb a
significant percentage of income.

The impact of lease repayments on users of consumer leases can be assessed by comparing:

The impact of lease repayments on users of consumer leases can be assessed by comparing;:

. the income for a single person under two common Centrelink payments; the Centrelink
payment for a Disability Support Pension (DSP) of $867 per fortnight (the highest
Centrelink payment), and the Newstart Allowance of $523 per fortnight);

. with two levels of lease repayments:

—  the lease repayments under a lease where the consumer pays three times the cash
price of the good over one year (noting that the ASIC report identified leases with

higher costs relative to the value of the goods); and

—  the lease repayments under a lease using the average multiple of 2.6%2 (and
assuming a three-year term).

62 Thorn’s submission, p.19.
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Table 1: Comparison of different lease repayments on Centrelink income

Scenario 1 Scenario 2 |
Value of goods $500 $500
Multiple used to determine 3 x value of goods over 2.6 x value of goods over
total payments 1 year 3 years
Total payments $1,500 $1,300
Lease repayments $57.69/fortnight $16.66/fortnight
(1 year) (3 years)
Disability Support Pension —  $867 $867
fortnightly payment
Payments as % of fortnightly  6.6% 1.9%
DSP income
Newstart — fortnightly $523 $523
payment
Payments as % of fortnightly  11.0% 3.1%

Newstart income

The findings from this analysis are that:

. Under scenario 1, a lease of household goods can absorb between 6.6 per cent and
11 per cent of a consumer’s income, depending on their benefit level. For someone on a
Centrelink pension, a lease can be an expensive way of obtaining goods both relative to
the cost of those goods and to their income.

. The average deduction of $80 per fortnight will be 9.2 per cent of a Disability Support
Pension payment, and 15.2 per cent of a Newstart payment. Noting that this is an
average figure, higher deductions will have an even greater impact on the consumer’s
income. For example, a deduction of $100 per fortnight would absorb 19.1 per cent of a
Newstart payment.

In summary, where the consumer has little disposable income even a small difference in the
amount of lease repayments can be significant, while the effect of excessively high costs can
be severe.

Consumer groups provided numerous case studies of consumers spending a high
proportion of their income on repayments. These cases are indicative of the harm that may
result from consumer leases.

. one individual spent one-third of her income on consumer leases;* and

. a pensioner who entered into consumer leases for four basic household goods made
repayments of $16,000. This was more than the pensioner had been able to save during
his lifetime. 64

An example of the problems that can arise when a large portion of a consumer’s income is
devoted to lease repayments was provided in the Financial Rights Legal Centre’s
submission, which referred to a consumer who had multiple lease contracts and had
subsequently incurred rent arrears and was facing an eviction hearing.®> While it could be

63 See Legal Aid NSW’s submission, p.34.
64 Good Shepherd Microfinance’s submission, p.19.
65 Financial Rights Legal Centre Submission p.74.
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expected that a consumer in this situation would prioritise payments for accommodation
over all other liabilities, this was not the case, and may reflect the financial vulnerabilities of
some users of leases.

The first 2011 Regulatory Impact Statement found that the harm caused by high charges to
low-income consumers is not restricted to difficulties in meeting other expenses:

In conclusion, the risk of financial harm from being charged excessive costs cannot be
considered in isolation. It is likely to have a dynamic relationship with other components of
disadvantage (such as poor health or housing), such that there can be a propensity for one type
of disadvantage to cause or exacerbate the other.c6

In summary, the absence of any cap on the maximum amount that can be charged for
consumer leases appears to be having a significant impact on low-income consumers and
exacerbating their financial exclusion (including where they maintain payments under a
consumer lease but with consequent difficulties in meeting other commitments).

Perspective 2 — SACCs and consumer leases are functionally different

The second perspective presented in the submissions is that SACCs and leases are
functionally different and, therefore, the case is not made out for extending the consumer
protection under a SACC to consumer leases.

Some consumer lease providers submitted that SACCs are short-term loans primarily used
to meet general household living expenses and are rarely used to acquire goods. By
comparison, it was submitted that leases are contracts for longer terms than SACCs, and that
the consumer gains a number of advantages in relation to the goods, such as flexibility and a
range of services.

In Australia, finance leases, where the risks and benefits incidental to the ownership of the
good are passed to the consumer,®” have traditionally been regulated in the same way as
credit contracts when the consumer becomes the owner of the good. The credit legislation
operating in some Australian states and the Australian Capital Territory before the
introduction of the Credit Act, deemed hiring arrangements to be credit contracts if there
was a ‘wink and nod understanding’ that the consumer would become the owner of the
goods.68

This approach was simplified in the UCCC and the Credit Act, and the reference to a “wink
and nod understanding’ was removed. However, it is understood that the UCCC and the
Credit Act were designed to have substantially the same effect as the regulation that
included a ‘wink and nod understanding’” by applying the consumer protection to finance
leases which were “functionally the same’ as credit contracts.®

At the time that the UCCC and the Credit Act were introduced there was little, if any, use of
‘wink and nod understandings’ but they have now emerged as one of the main ways of
structuring leases. Evidence shows that:

66 2011 RIS, p.40.
67 See Ali et al.
68 See, for example, section 13 of the Credit Act 1984 (NSW).
69 Ali, p.243
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. in many instances consumers effectively had the right to own the good, because, for
example, the goods were gifted to a family member or sold to them for $1 at the end of
the lease; 70 and

. consumer lease providers made it clear to consumers that they would be able to own
the goods at the end of the lease and many lease providers even used business names
which implied that the consumer would become the owner.”

On this basis, it appears reasonable to conclude that a lease is not like a credit contract in
some aspects but is functionally similar to a credit contract in other respects (where the
consumer — as is commonly the case — has a reasonable expectation of ownership or
continued possession at the end of the lease).

Some submissions suggested that the same level of consumer protection that applies to credit
contracts was not needed for leases because consumers benefited from a lease by receiving
additional services.

Mixed evidence has been received about the consumer’s rights to access these additional
services and their utility.”2

In any event, the difference in structure between leases and credit contracts is not one that
always operates to the advantage of the consumer: one of the risks of a lease for the
consumer is that if they do not make all the payments due they can lose possession of the
goods, irrespective of how much they have paid. 73

The approach taken in the Enhancements Act was to significantly narrow the regulatory gap
between consumer leases and credit contracts.

In contrast, a number of stakeholder submissions advanced a number of reasons why a cap
on costs for leases should not be introduced. These submissions have been carefully
considered.

First, it was argued that there was no demonstrated need to introduce a cap given that, at
best, ASIC’s report only demonstrated that two lessors were charging high costs.” From this
perspective, a cap on costs affecting all lessors was seen as over-regulation, and it was
preferable that ASIC address this conduct by using its existing power to enforce the
responsible lending obligations.

The experience in relation to SACCs since the cap on costs on that product came into force in
2013 demonstrates that a cap is an effective way of limiting consumer harm. To the extent
that the conduct is not industry-wide it will have a lesser impact on lessors charging lower
costs (with this depending on the level at which the cap is set).

Secondly, some submissions suggested that the introduction of a cap would result in greater
financial exclusion by reducing the availability of leases, should lessors exit the market.
However, financial inclusion is realised through a multi-faceted range of conduct beyond
whether the consumer has access to goods. In substance, this is an argument about where
any cap should be set, and it may be seen as supportive of a cap if that reform would further
financial inclusion.

70 E.g., Radio Rental’s RentTry$1Buy® and Rent The Roo’s Give-A-Way offer.
71 E.g., MakeltMine and Rent4keeps.
72 See discussion of option 8.
73 See the example in Case Study 22 in FRLC’s submission.
74 See Thorn’s submission, p.10.
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Another proposition was that lessors offered a broad range of add on products and services
that provided value to the consumer. Again, it is considered that this is an issue relevant to
the structure of any cap, and is not a compelling reason for not introducing a cap. It is
discussed further in this context below.

It was also contended that the structure of a lease means that there is no risk of a debt spiral
from the use of consumer leases relative to SACCs because the leased goods can always be
returned. For reasons discussed previously, a single lease can absorb, on a fortnightly and an
annual basis, a significant percentage of a consumer’s income, and so create a risk of
continued financial exclusion, and of defaults on other commitments.

Finally, another position was that high costs could be adequately discouraged by a
requirement that a lessor must accept return of the goods and write off the debt if the
consumer is in financial hardship.”> While this is a remedy in cases where the consumer
experiences extreme hardship, it does not prevent high cost leases and the resulting
consumer harm or limit the number of consumers that experience financial hardship.

This approach accepts that consumers can continue to be charged high prices and that
responsibility for changing lessor behaviour rests with the consumer base, with any such
response uncertain as to whether it will have the desired effect.

Whether a cap on the maximum amount that can be charged by a lessor should be
introduced

Option 9

Introduce a cap on the maximum amount a lessor can charge. The cap would apply to a
defined class of leases covering low-value goods.

The question of whether or not to introduce a cap on the maximum amount that could be
charged by a lessor was previously canvassed in the 2011 Regulation Impact Statement.”
This found that high-cost leases were causing similar harm to high-cost loans, and that a cap
should apply to both classes of products.

The preliminary view in this interim report is that it is appropriate to take the approach in
the 2011 RIS into account in considering whether or not a cap on costs for leases should be
introduced. As previously discussed, there is evidence of continuing harm from the
operation of high-cost leases.

Further information on the following is requested:
. All other products requlated by the Credit Act are subject to a cap on costs. Is there any reason

why users of consumer leases for low-value household or electronic goods should not have the
benefit of this protection?

75 CHERPA's submission, p. 4.
76 Regulation Impact Statement: Phase two of the National Consumer Credit Reforms Consumer Leases and
Enhancements to the national Credit Code June 2011.
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CONSIDERATIONS FOR IMPLEMENTING A CAP ON COSTS FOR LEASES

The introduction of a cap on costs for leases would raise the following issues:

the maximum amount that should be allowed to be charged;

the class of consumer lease that the cap should apply to;

the value to be attributed to the leased goods to determine the maximum amount that

can be charged;

whether a cap should include or exclude add on products; and

the need to address the risk of avoidance.

Setting the maximum amount that could be charged

Table 2 summarises the way in which the caps applying to credit contracts operate.

Table 2: Comparison of the maximum amount that can be charged according to type of
credit contract

Type of contract Contract definition Maximum costs

Small amount credit
contracts (SACCs)

Amount borrowed: Less
than $2,000

Term: Between 16 days and
1 year

The provider can only charge a
maximum upfront fee of up to
20% of the amount of credit
and a maximum monthly fee
of 4% of this amount.

For a 12-month contract, the
maximum amount that can be
charged in fees is equivalent to
68% of the amount of credit

Medium amount credit
contract (MACCs)

Amount borrowed:
Between $2,001 and $5,000

Term: Between 16 days and
2 years

The provider can charge
interest and fees provided the
amount charged does not
exceed a maximum cost
calculated as the sum of
interest charged at 48% and a
fee of $400

All other credit contracts
(including rental
agreements with a right
or obligation to purchase)

All other credit contracts
with terms and amounts
borrowed not covered
above

The provider can charge
interest and fees provided the
amount charged does not
exceed a maximum cost
calculated as the sum of
interest charged at 48%

Currently a cap of 48 per cent, including all fees and charges, applies to credit contracts.
While certain categories of credit contracts, such as SACCs, have been granted concessions
from this cap in recognition of their specific nature, the 48 per cent cap represents the
standard.
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Table 3 illustrates the amount that can be charged under a 48 per cent cap, applying the
formula in section 32B of the National Credit Code, and deeming the cash value of the goods
to be the amount of credit provided. For the purposes of the calculation, the formula assumes
that each payment reduces the principal so that the debt has a diminishing balance. This is
different to the way the SACC cap is calculated, where the SACC fees are based on the initial
principal.

Table 3: Amount that could be charged by a lessor if they were subject to a cap based on the
48 per cent cap

‘Value of Goods Fortnightly Multiple of
payments Payments cash price
$1,000 1 year $48.74 $1,267.17 1.26
$1,000 2 years $30.04 $1,561.98 1.56
$1,000 3 years $25.25 $1,891.27 1.89

Other observations in relation to the operation of any cap are:

. It is noted that the lease repayments under a consumer lease include GST of 10 per cent.
While this supports an argument that the cap should be higher, it is also the case that
lessors can claim depreciation on the leased goods that provides a counter-balance
benefit not available to credit providers.

. There is a question as to whether the maximum length of the lease should be prescribed
rather than, for example, allowing leases to run for five years or more with the
consumer having to make lease repayments for this period. Given that currently many
lessors operate models in which the consumer will have ownership or possession of the
goods at the end of a lease with a term of four years or less, any such limitation in
length would address the risk of changes in practices to maximise revenue in response
to a cap on costs.

. In relation to the operation of the 48 per cent cap, section 32B(3) of the National Credit
Code specifies that particular types of fees and charges are to be treated as costs of
credit (for example, brokerage fees and amounts disbursed to a third party for
providing services if the credit provider has introduced the consumer to that third
party). By comparison, section 39A only permits the credit provided under a SACC to
be disbursed to third parties, if specifically authorised by the legislation, to address the
risk of SACC providers avoiding the cap.
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The class of consumer lease a cap should apply to
Preliminary assessment

If a cap on costs was introduced, the question arises as to the class of lease to which any cap
should apply. The focus of this review is those leases that could be considered comparable to
SACCs in relation to their size, purpose or consumer characteristics.

The simplest approach appears to be to define the class according to the characteristics of the
goods. There are two options:

. using the cash value of the good, for example, the cap could apply to any transaction
where the value is $2,000 or less; or

. using the features of the good so that the cap applies to a lease of household and
electronic goods.

Another approach could be to define the class of transaction to be subject to any cap by
reference to the characteristics of the consumer, for example, by reference to income or
whether or not the consumer is in receipt of Centrelink benefits. A definition operating by
reference to the income of the consumer may be too complex and uncertain to be workable.

Further information on the following is requested:
. If a cap on the cost of leases were introduced, which types of leases should the cap apply to?

Attributing a value to the leased goods to determine the maximum amount that can be
charged

In many cases it will be straightforward to identify a cash price for goods, which are leased
for the purposes of determining the cap, based on either a retail or wholesale price of the
goods. However, there will be some circumstances where the cash price may be less certain
(such as where the goods are second-hand).

It is noted that section 204 of the National Credit Code defines the cash price of goods or
services as:

. the lowest price that a cash purchaser might reasonably be expected to pay from the
supplier; or

. if the goods or services are not available for cash from the supplier or are only available
for cash at a reasonably similar price to the price paid by a consumer who buys the
goods on credit —the market value of the goods or services.

This approach is substantially similar to that in paragraph 13(5)(b) of the Credit Act 1984
(NSW):

(b) cash price in relation to a contract for the hiring of goods —

(i) where at the time the contract is made the goods are available for purchase for cash from the
person from whom the goods are hired — means the lowest price at which the person to whom
the goods are hired might have bought the goods from the first-mentioned person for cash;

(ii) where at the time the contract is made the goods are reasonably available for purchase for
cash but are not reasonably available for purchase for cash from the person from whom the
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goods are hired —means the price at which, at that time, the person to whom the goods are
hired might reasonably have bought goods of that kind for cash; or

(iii) where at the time the contract is made the goods are not reasonably available for purchase
for cash — means the amount that is the reasonable value of the goods at that time.

Further information on the following is requested:

. How should the cash price for determining a cap on leases be determined?
Whether a cap should include or exclude add on products

Preliminary Assessment
Observation 7

During consultation, stakeholders noted that a large proportion of the cost of consumer
leases can be attributed to add on products. There is little transparency regarding the nature
or cost of these services and the value that they provide to consumers. It may not be clear to
consumers that these features are available when they enter into a lease or that they extend
beyond the statutory guarantee under the Australian Consumer Law.

Stakeholders drew attention to the value provided through add on products and services,
such as delivery, installation, instructing the consumer on the use of the good, servicing and
repairs.”7 These add on products and services appear to fall into a number of different
categories:

. set-up services associated with the goods, such as delivery and installation costs;

. ongoing services, which ranged from repairs and maintenance (including providing
replacement goods on loan) to minor services such as defrosting fridges or moving
items for the consumer;

. products that protect the lessor’s interest in the goods, such as insurance cover if the
goods are stolen; and

. quasi-insurance products such as waivers of the consumer’s liability in certain
circumstances (for example, if the consumer becomes disabled or unemployed).

There appears to be no industry consensus on the cost of providing add on products in the
submissions received so far and the range of estimates is very wide.

Further, where the price is included in the lease repayments and not separately disclosed to
the consumer, the cost is not transparent to the consumer. Accordingly, it is not apparent
how they could make an informed purchasing decision. There may not be any
straightforward way for the consumer to assess the value offered by any add on products
(for example, by understanding the extent to which they may need to rely on servicing) or
whether that value is proportionate to the price.

The extra value offered by these products may be limited (depending on the product), and
different consumers have different needs:

77 Comments at the roundtable and Thorn’s submission, p.7.
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. many household items are unlikely to need significant levels of servicing or
maintenance (such as furniture and, to a lesser extent, durable items such as fridges or
freezers);

. it is understood that some lessors do not provide the consumer with a contractual right
to request minor services (such as defrosting), and that these appear to be provided as
part of good customer relations; and

. the shorter the term of the lease, the less likely the consumer will need to use add on
products.

In relation to servicing and maintenance products, the lessor is under a statutory obligation
under the Australian Consumer Law to provide goods that are durable. This obligation
would overlap with any additional warranty provided by the lessor and may provide
sufficient or adequate protection for consumers in respect of the leased goods. Providing a
warranty at an extra cost that overlaps with these statutory guarantees, or where the need for
that additional cover may be overstated, does not appear to add value and could potentially
be a breach of the law.”8

However, it is accepted that delivery costs — if reasonably priced — may not be subject to
these concerns. During consultation, it was noted that the cost of delivery to clients within
10 kilometres of a local franchisee office could be as little as $10. This compares to
$310 delivery where the consumer is located more than 200 kilometres from the local
franchisee office.”

The value of add on products is unclear. If the leased goods are new, the goods are
ordinarily covered by a manufacturer’s warranty which gives the lessor recourse against a
third party for defects.

Policy options for consultation
Option 10
Include the cost of add on features and products under the cap.

Under option 10, lessors can charge for add on products but the cost of these products would
be included in the overall cap which would be based on the cash price. This gives providers
flexibility for the cost they allocate to each service, while limiting the overall cost for the
consumer.

This approach is broadly consistent with the current cap of 48 per cent for credit contracts
which includes all credit fees and charges and some add on costs (noting that, as discussed
previously, the identified risk of avoidance this created was addressed in relation to SACCs
by the different approach taken in section 39A of the National Credit Code).

An inclusive cap is easier for consumers to understand. Including all add on features under
the cap would limit the overall cost that consumers could be charged, addressing some of the
consumer harm that is caused by high cost leases. Including add on products under the cap
may limit the services that are provided to consumers.

78 See the ACCC Media Release of 8 December 2015: Lumley undertakes to help improve extended warranty
selling practices.
79 Rent the Roo’s submission, p 10.
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However, similarly to the existing medium amount credit contracts cap, consideration could
be given to the addition of an upfront fee outside the 48 per cent cap, if the case is made for
an additional charge to cover extra or upfront costs such as the reasonable cost of delivery. A
cap on costs would need to ensure viability of consumer leases in remote areas where the
cost of delivery is higher.

Addressing the risk of avoidance

Observation 8

If a cap were to be introduced on a restricted category of consumer lease, it should be
designed in a way that limits the risk of avoidance.

Although extending a cap to all leases and broadening the scope of the Credit Act to include
indefinite term leases are matters outside the terms of reference of the review, government
may wish to consider the implications for those leases outside the scope of this review.

One concern is that lessors could seek to avoid any cap by offering leases that do not meet
the characteristics of the class of lease to which a maximum price applies including by:

. offering consumer leases regulated by the Credit Act that fall outside the class of leases
to which any cap on costs applies; and

. offering leases that are not regulated by the Credit Act such as indefinite term leases.

—  Leases that have an indefinite term or a term of four months or less are not
regulated by the Credit Act and were excluded from the referral of powers
provided by the states when the Commonwealth assumed responsibility for
regulating consumer credit.

LEASE AFFORDABILITY

Some lessors appear to be failing to undertake a robust assessment of the consumer’s living
expenses.0 Where this is the case, the consumer may experience financial hardship even
though they maintain the lease repayments in order to retain possession of the leased good.
However, the submissions did not provide a clear view of the extent to which there may be
broad or systemic issues in relation to the adequacy of the practices for assessing a
consumer’s income or expenditure.

80 See, for example, the ASIC actions described in 15-14IMR ASIC accepts EU from Amazing Rentals, and
15-093MR Rental company found to have breached consumer credit laws.
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Policy option for consultation

Option 11
Cap the amount of net income that can be used to service all lease repayments.

Similar to option 3 in relation to SACCs, a cap on the amount of income that can be used to
meet lease repayments under a consumer lease could be introduced to deal with the
consequent harm from consumers being financially excluded.

Given that leases generally run for a longer term than a SACC, there is an argument that the
maximum percentage of income that could be attributed to lease repayments should be
lower than the 10 per cent figure discussed in option 3. The analysis in Table 1 provides an
indication of how a range of current levels of lease repayments impacts on the consumer’s
income and suggests that a lower percentage is more likely to be affordable for low income
consumers and foster financial inclusion (through, for example, a better ability to budget).

Consistent with option 3, it is considered that the cap should apply to all consumers not only
those in receipt of income from Centrelink and that it should apply to a consumer’s net
income.

EARLY TERMINATION FEES

The Credit Act does not regulate the amount that can be charged on early termination of a
consumer lease. In the absence of specific regulation, the following legal principles, based on
case law, control the way in which termination fees can be calculated:

. if a fee results in an acceleration of future instalments without allowing for an
appropriate discount for early payment, it is considered to be a penalty and may not be
charged; 8

. the lessor must provide the consumer with a benefit equivalent to the difference
between the value of the leased goods at the time they are returned to the lessor with
the value they would have at the end of the lease term.52

81 Citicorp Australia Ltd v Hendry [1985] 4 NSWLR 1.
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It is understood that there are differences in the way in which lessors calculate the fee
payable on early termination, and that, in particular, some lessors charge all of the
outstanding lease repayments or provide only a very small discount. It is also noted that
where the consumer is charged a separate amount for add on services, there is a question as
to how much, if any amount at all, the lessor should be able to charge in respect of those
services when they will no longer be providing them.

In the absence of any court decision it is likely to be difficult for consumers to obtain any
refunds, even in extreme cases (for example, where no discount is provided on early
termination).

Policy options for consultation
Option 12
Prescribe the maximum amount that can be charged on early termination of the contract.

There may be benefits to specifying how much a lessor can charge on termination (whether it
is voluntary or as a result of hardship), to ensure that all lessors are providing a reasonable
discount to the consumer based on the principles set out above.

If adopted, this approach would recognise that it is preferable to specify a particular formula
for deriving a figure, given the difficulties of consumers obtaining refunds, and the
effectiveness of ‘bright-line’ rules in regulating other aspects of the relationship between
providers and low-income consumers.

It is noted that there is a regulation-making power in the Credit Act to prescribe the
maximum amount that can be charged on early termination of the contract:

. Section 175A contains a general regulation-making power enabling consumer lease fees
or charges to be prohibited.

. Section 179 of the National Credit Code enables regulations to be made regulating the
amount that can be charged on early termination through return of the goods (but not
by making lease repayments earlier than required under the contract).

Option 13

Provide a remedy for consumers similar to that in section 78 of the National Credit Code
allowing action to be taken for an unconscionable termination charge.

Section 78 of the National Credit Code provides a remedy for borrowers under a credit
contract where an establishment fee is unconscionable, and specifically directs the court to
have regard to the credit provider’s average reasonable costs in assessing whether a fee is
unconscionable.

A similar provision could be introduced in relation to termination costs under a consumer
lease. Under this approach a formula would not be specified but the court or Ombudsman
would be directed to take into account specific matters and, so make it easier for consumers
to obtain a remedy where appropriate than is currently the case.

82 O’Dea v Allstates Leasing System (WA) Pty Ltd (1983) 152 CLR 359.
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Supplementary submissions

Subsequent to the stakeholder roundtables, the Panel received supplementary industry
submissions proposing various models for a cap on costs for consumer leases. These
submissions were provided at stakeholders’ instigation. The Panel has not had any separate
discussions with industry in relation to any models. That said, we thank stakeholders for
their input. These supplementary submissions will be considered together with any other
responses to the interim report.
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APPENDIX 1: TERMS OF REFERENCE

Terms of reference

1. The review will make recommendations about the effectiveness of, and, where
necessary, recommend changes to the following;:

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

the requirement to obtain and consider a consumer’s bank account statements
in subsections 117(1A) and 130(1A) of the Credit Act;

the rebuttable presumption that a loan is unsuitable where the consumer is in
default under another SACC or has held two other SACCs in the past 90 days in
subsections 118(3A), 123(3A), 131(3A) and 133(3A) of the Credit Act;

the prohibition on entering into, or increasing the credit limit of, a loan contract
that has a term of 15 days or less with a consumer, and on suggesting or
assisting a consumer to do so in sections 124A, 133C and 133CA of the Credit
Act;

the requirement to display a warning statement about the alternatives available
to SACCs in sections 124B, 133C and 133CB of the Credit Act;

the cap on fees and charges (including the maximum of a 20 per cent
establishment fee and of a monthly 4 per cent fee) in sections 23A, 31A, 31B and
39A of the National Credit Code;

the requirement that consumers who default under a SACC must not be
charged an amount that exceeds twice the amount of the relevant loan in section
39B of the National Credit Code; and

the power to introduce specific protection for particular groups of consumers in
sections 133C and 133CC of the Credit Act and the protection for consumers
who receive 50 per cent or more of their income under the Social Security Act
1991 in regulation 28S of the National Consumer Credit Protection Regulations
2010.

The review will make recommendations on:

2.1.

2.2.

whether a national database of SACCs should be established and, if so, by
whom and how it should be funded; and

whether any additional provisions relating to SACCs should be included in the
Credit Act, the accompanying regulations, or the National Credit Code.

The review will make recommendations on whether any of the provisions which
apply to SACCs should be extended to regulated consumer leases.

The review will make recommendations that take into account:

competition;

fairness;

Page 38



Review of the small amount credit contract laws — Interim report

innovation;

efficiency;

access to finance;

regulatory compliance costs; and

consumer protection.
In examining the issues set out above, the review should also consider whether the
laws relating to SACCs and regulated consumer leases are appropriate for the
current economic climate and whether they will continue to meet Australia’s

evolving needs.

The review should conduct consultations with stakeholders and hold public
meetings where appropriate.

The review will not recommend the establishment of an additional body or the
establishment of a further review(s).

The review will not recommend changes to any area of the law that the
Commonwealth does not have the direct power to regulate.
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APPENDIX 2: LIST OF SUBMISSIONS RECEIVED

Anglicare Sydney

Australian Bankers Association

Australian Finance Conference

Australian Retail Credit Association

Australian Securities and Investments Commission
Carboodle

Care Inc

Consumer Action Law Centre

Consumer Credit Law Centre South Australia and Uniting Communities
Consumer Credit Legal Service (WA) Inc.

Consumer Household Equipment Providers Association
Credit and Investments Ombudsman

Credit Corp

Finance Industry Delegation

Financial Association of Australia

Financial Rights Legal Centre

Foresters Community Finance

Good Shepherd

Good Shepherd Microfinance

IPF Digital Australia

K & L Gates
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Law Council of Australia

Legal Aid Queensland

Legal Aid NSW

MakeltMine

Min-it Software

Monash

Money 3

Moneybox Loans

National Australian Bank

National Credit Providers Association
Nimble

Office of the Australian Information Commissioner
Policis

Redfern Legal Centre

Rent4Keeps

Rent the Roo

RMIT University

Rob Bryant

Sir Rentalot

The Salvation Army

Thorn Group

Top End Women’s Legal Service Inc
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APPENDIX 3: STAKEHOLDER ROUNDTABLE ATTENDEES

1st Choice Rentals

Australian Finance Conference

Australian Securities and Investments Commission

Cash Converters

Consumer Household Equipment Rental Providers Association

Consumer Law Action Centre
Credit Corp

Credit and Investments Ombudsman
Financial Counselling Australia
Financial Rights Legal Centre
Finance Industry Delegation
Financiers Association of Australia
FlexiGroup

Good Shepherd Microfinance

Law Council of Australia

Legal Aid NSW

MakeltMine

Min-it Software

Mr Rental

National Credit Providers Association
Nimble

Ratesetter

Redfern Legal Centre

Rent4Keeps

Rent the Roo

Sir Rentalot

Sophie Grace Pty Ltd

Thorn Group

Walker Stores
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APPENDIX 4: GLOSSARY OF ABBREVIATIONS

ASIC — Australian Securities and Investments Commission

ASIC Report 426 — ASIC’s Report 426 ‘Payday lenders and the new small amount lending
provisions’

CALC — Consumer Action Law Centre

CIO — Credit and Investment Ombudsman

Credit Act — National Consumer Credit Protection Act 2009

DFA — Digital Finance Analytics

DSP — Disability Support Pension

Enhancements Act — Consumer Credit Legislation Amendment (Enhancements) Act 2012
MACC — Medium amount credit contract

National Credit Code — Schedule 1 to the National Consumer Credit Protection Act 2009
NCPA — National Credit Providers Association

Revised Explanatory Memorandum — Revised Explanatory Memorandum for the
Consumer Credit Legislation Amendment (Enhancements) Bill 2012

RIS — Regulation Impact Statement
RMIT — RMIT University, Melbourne
SACC — Small amount credit contract

UCCC — Uniform Consumer Credit Code

Page 43



	Foreword
	Background to the review
	Consultation
	Scope of interim report

	Observations
	Chapter 1 — Overview and background
	Chapter 2 — Responsible Lending obligations for SACCs
	Introduction

	Chapter 3 — SACC Provisions
	Introduction
	Repeat borrowing
	Default fees
	Anomalies arising from the small amount credit contracts cap

	Chapter 4 — Consumer leases
	Introduction
	Cap on consumer leases
	Table 1: Comparison of different lease repayments on Centrelink income

	Considerations for implementing a cap on costs for leases
	Table 2: Comparison of the maximum amount that can be charged according to type of credit contract
	Table 3: Amount that could be charged by a lessor if they were subject to a cap based on the 48 per cent cap

	Lease affordability
	Early termination fees



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.7

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType true

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



